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BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 


Judgment in this case was entered on June 6, 1961. 
(15a) Notice of Appeal was filed on July 18, 1961, (29a) 
within 60 days after the entry of the judgment. Juris- 
diction of this appeal is granted under Title 28 Section 
1291 of the United States Code. 


STATEMENT OF THE CASE 


The Appellant, George F. Bennett, was appointed as 
a temporary employee of the Department of Interior on 
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July 12, 1957. This action was taken to place the Appel- 
lant on duty as the officials who were employing him 
were awaiting clearance from the Secretary of Interior. 
The approval of the Secretary of Interior was obtained, 
and the Appellant was given an appointment without 
time limitation. (14a) The initial employment was for 
a temporary one year. However, as soon as the Secretary 
of Interior approved his employment, there was no time 
limitation as to his employment. The Appellant was 
assigned a classified grade of GS-11 as an Architect, 
General from the time of July 13, 1957 until he was 
removed from his appointment on November 28, 1958. 
(14a) 


The Appellant protested to his superiors the handling 
of the Archer Cottage project and the Swann Tavern 
project where the costs had run more than 100% beyond 
the estimate. (Affidavit of Appellant, (11-12-13a)) Be- 
cause of this protest and the fact that he had reported 
it to the officials in Washington, the Appellant was dis- 
charged from his governmental position. No charges 
were in fact filed against him. The entire matter in 
reference to the excessive costs of the Archer Cottage 
project and the Swann Tavern project was investigated, 
and as far as is known is still being investigated, by the 
General Accounting Office. At the time the Appellant 
was discharged from his governmental position there re- 
mained a considerable amount of work to be performed 
in his grade which work still has to be performed, and 
parts of the original work load previously assigned to 
him remains unfinished. 

Following his discharge from his governmental position 
on November 28, 1958, the Appellant contacted the offi- 
cials of the National Park Service in Washington, in 
which service he was employed, and was lead to believe 
that if the charges he made in reference to the Archer 
Cottage project and the Swann Tavern project were sus- 
tained against his superiors that he would be reinstated 
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in his employment, and these assurances were given to 
him right up to the time of the filing of this cause of 
action. 

The case was first heard before District Judge Hart 
who entered an order on December 15, 1960 referring the 
whole matter back to the Commissioners of the Civil 
Service Commission. (7a) The report of the reconsider- 
ation by the Commissioners was filed with the Court on 
March 31, 1961. (16a) An order was entered substitut- 
ing Stewart Udall, as Secretary of Interior in lieu of 
Fred A. Seaton who was Secretary of Interior at the time 
the action was filed. This order was entered on February 
28, 1961. (8a) An order was also entered substituting 
John W. Macy, Jr., as Chairman of the Civil Service 
Commission in lieu of Roger W. Jones, former Chairman 
on March 29, 1961. (9a) On March 31, 1961 the Ap- 
pellees filed a motion for summary judgment. (9a) Ap- 
pellant filed a motion for summary judgment on April 
11, 1961. (10a) Attached to the Appellant’s motion for 
summary judgment was the affidavit of the Appellant in 
support of his motion for summary judgment. This was 
filed on April 11, 1961. (11a) The Appellees’ Exhibit 
No. 7 attached to the Appellees’ motion for summary 
judgment was filed on March 31, 1961. (14a) An order 
was entered on June 6, 1961 sustaining the Appellees’ 
motion for summary judgment and denying Appellant’s 
motion for summary judgment. (15a) 


STATEMENT OF POINTS ON APPEAL 


1. That the Court erred in sustaining the Appellees’ 
motion for summary judgment, and in denying the Ap- 
pellant’s motion for summary judgment. 


2. That the Court erred in determining that the Ap- 
pellant was a temporary employee of the United States 
employed by the Department of Interior who could be 
summarily discharged without compliance with the pro- 
visions of Title 5, Section 652 of the United States Code. 
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».3. That the Statutes of the United States relied upon 
by the said Appellees and the Court in sustaining the 
Appellees’ motion for summary judgment had been re- 
pealed by the Congress of the United States. 


4. For other errors apparent of record. 


Cuauve L. Dawson 
Attorney for the Appellant, 

1049 Shoreham Bldg., 

Washington, D. C. 


SUMMARY OF THE ARGUMENT 


The Appellant will argue that the Court below erred 
in sustaining the Appellees’ motion for summary judg- 
ment and in refusing to sustain the Appellant’s motion 
for summary judgment. This argument will be predi- 
eated upon the ground that the Appellant, having been 
appointed in a classified grade of GS-11 as an Architect, 
General and under an appointment without time limita- 
tion, became a classified civil service employee within 
the meaning and intent of Section 652 of Title 5 of the 
United States Code and he could not be removed from 
his governmental position without a compliance with the 
provisions of that statute. 


The sole question in this case is whether the Appellant 
was a classified civil service employee at the time of his 
discharge from governmental service, as it is admitted 
that there was never any compliance in removing him 
from his governmental position in accordance with the 
‘statute above referred to. 


STATUTES INVOLVED 
Title 5—Sec. 652(a): 


No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
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the efficiency of the service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; 
(2) be furnished with a copy of such charges; (3) be 
allowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished 
at the earliest practicable date with a written deci- 
sion on such answer. No examination of witnesses 
nor any trial or hearing shall be required except in 
the discretion of the officer or employee directing 
the removal or suspension without pay. Copies of 
the charges, the notice of hearing, the answer, the 
reasons for removal or suspension without pay, and 
the order of removal or suspension without pay shall 
be made a part of the records of the proper depart- 
ment or agency, as shall also the reasons for reduc- 
tion in grade or compensation; and copies of the same 
shall be furnished, upon request, to the person effected 
and to the Civil Service Commission. This subsection 
shall apply to a person within the purview of section 
863 of this title, only if he so elects. 

The quotations from the act of October 28, 1949 are 
taken from Public Law 429 as reported in the Civil Service 
Preference Retirement, and Salary Classification Laws 
as published by the United States Government Printing 
Office in 1960. Three copies of this publication are being 
furnished to the Judges of this Court in view of the fact 
that the U.S. Code Annotated does not include the title 
of the Act or the repealing clauses contained in this 
Classification Act of 1949 which is the Act which governs 
this case. The title of the Act is as follows: 


Public Law 429—81st Congress 
Act of October 28, 1949 (Title 5—1071 et seq.) 


To establish a standard schedule of rates of basic 
compensation for certain employees of the Federal 
Government; to provide an equitable system for 
fixing and adjusting the rates of basic compensa- 
tion of individual employees; to repeal the Classifi- 
cation Act of 1923, as amended; and for other 


purposes. 


Sec. 101. (5 USCA 1071) 


It is the purpose of this Act to provide a plan for 
classification of positions and for rates of basic 
compensation. 


Sec. 201. (5 USCA 1081) and Sec. 202. (5 USCA 1082) 


Sets forth 31 positions which do not come within 
the Classification Act. No. 28 of Sec. 202. (5 USCA 
1082) provides: 


“Emergency or seasonal employees whose 
employment is of uncertain or purely tem- 
porary duration or who are employed for 
brief periods at intervals.” 


GENERAL SCHEDULE 


Sec. 601. (5 USCA 1112) 


Gives classified grade of GS-11. U.S. Code Annotated 
does not contain Sec. 1202, the repealing clauses 
under Title XII Miscellaneous Provisions, or Sec. 
1204 of the Act of October 28, 1949 repealing all 
laws or parts of laws inconsistent with the Act of 
October 28, 1949. 


ARGUMENT AND BRIEF 


The Appellant was appointed as a temporary employee. 
However, his appointment was immediately approved 
by the Secretary of Interior, and he became an employee 
without time limitation. 


At the very outset the Court’s attention is directed to 
the fact that the Appellant was given a GS-11, Architect, 
General, which is a classified grade, and this grade was 
approved by the Secretary of Interior, who placed him 
in his governmental position without time limitation. It 
is the theory of the Civil Service Commission that during 
the period of service that the approval of the Secretary 
of Interior without specific or fixed time duration still 
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made the Appellant only a temporary employee. (19, 
20a) . 


The Civil Service Commission overlooked the fact that 
the Appellant was continuously employed for a period 
more than one year which was his probationary period. 
He was no longer a temporary employee at the time he 
was discharged. He entered on his duties on July 15, 
1957 (3a) and he was not removed till one year and four 
months after his initial employment, so the Civil Service 
Commission is greviously in error in holding that he had 
not finished his probationary period and had become an 
employee of the United States without time limitation. 
At the very outset, he was given a classified grade under 
the Classification Act of 1949. The classification of GS- 
11 as an Architect, General is definitely a classified 
grade. He was in a classified grade at the time he was 
discharged from his governmental position, and there was 
no compliance with Title 5 USC 652 of the U.S. Code. 
No charges were actually filed against him, nor was he 
given any opportunity to answer any charges filed against 
him. This Court has held that before a civil service em- 
ployee with a classified grade can be removed from his 
position, there must be a full and complete compliance 
with Title 5 USC 652 of the U.S. Code, and it is admitted 
that the Appellant was summarily discharged without 
any compliance with this statute. 


Mulligan v. Andrews, 108 Fed. Supp. 296, reversed 
211 F.2d 28, 93 U.S. App. DC 225 

The rights of this Appellant arise under the Classi- 
fication Act of 1949 approved October 28, 1949. This 
Classification Act repealed all other Acts inconsistent 
with the provisions of that Act. This Classification Act 
exempted only from its provisions those covered in Sec. 
201. (5 USCA 1082) some 31 positions. The only tem- 
porary employees who are not covered by this Classifica- 
tion Act is No. 28 of this Sec. which reads as follows: 
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Emergency or seasonal employees whose employ- 
ment is of uncertain or purely temporary duration 
or who are employed for brief periods at intervals. 

Therefore every employee not within the exemptions 
stated in the Classification Act of 1949 except those men- 
tioned in the exemptions fall within the Classification Act. 
The Appellant was not an employee exempted under the 
Classification Act as shown by No. 28 above quoted. He 
was clearly within the provisions of the Classification 
Act, and the Civil Service Commission cannot rely upon 
any other provisions of law because all the other statutes 
relating to the Classification Act of 1923 and its amend- 
ments were all in fact repealed by the Act of October 
28, 1949 as shown by Sec. 1202 of this Act. The repealing 
clauses apparently are not shown under Title 5 of the 
U.S. Code. For that reason, as stated above, the Court 
is being furnished with a copy of the true Act. 


It is clear from the foregoing that this case involves 
the question of statutory construction. The Civil Service 
Commission has construed the facts in this case clearly 
contrary to the Classification Act of 1949. The Com- 
mission has definitely held that despite the fact that the 
Appellant was given an appointment without time limi- 
tation his appointment was of only one year duration. 
In this, they are clearly in error, and the Commission is 
further in error in holding that they have a right to place 
an employee of the United States in a classified grade 
such as GS-11 Architect, General, as this Appellant was 
made, and then arbitrarily say that he does not have a 
classified position. Title 5, USC 652 makes no exceptions 
such as the Civil Service Commission has held in this 
case. 
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CONCLUSION 


It is clear from the foregoing that the Court below 
erred in sustaining the Appellees’ motion for summary 
judgment and in denying the Appellant’s motion. How 
could the Appellant, being placed in a classified grade, 
be denied the benefits applying to government employees 
in the classified grade, as it is clear that the GS-11 given 
to the Appellant is a classified grade under the Classi- 
fication Act of 1949 referred to in this brief? 


Respectfully submitted, 


Ciavvz L. Dawson 
Attorney for the Appellant, 

1049 Shoreham Bldg., 

Washington, D. C. 
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Filed August 1, 1960 


UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 


Civil Action No. 2426-60 


Georce F. BENNETT, 
113 Semple Road, 
Williamsburg, Virginia, 


Vv. 


Frep A. Szaron, 

Secretary of Interior, 

Washington, D. C., 

Rocer W. Jones, Chairman, 

U.S. Civil Service Commission, 
Washington, D. C. 

Baxpara Gates Gunperson, Member, 


U.S. Civil Service Commission, 
Washington, D. C. 


and 


Frepericx T. Lawron, Member, 
U.S. Civil Service Commission, 
Washington, D. C. 


Defendants 
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COMPLAINT 


SUIT FOR A DECLARATORY JUDGMENT FIX- 
ING AND DETERMINING THE RIGHTS OF THE 
' PLAINTIFF AS A CIVIL SERVICE EMPLOYEE 
| OF THE UNITED STATES; FOR A MANDATORY 
INJUNCTION DIRECTED TO THE SAID DEFEND- 
' ANTS REQUIRING THEM TO REINSTATE THE 
PLAINTIFF TO HIS PROPER POSITION AND 
GRADE IN GOVERNMENTAL SERVICE AND FOR 
| SUCH OTHER AND FURTHER RELIEF AS TO 
THE COURT MAY APPEAR TO BE EQUITABLE 
AND JUST. 


The plaintiff for his cause of action complains of the 
defendants and alleges: 


1. That the plaintiff is a citizen of the United States 
and a resident of the City of Williamsburg, Virginia, and 
brings this action in his own right. 


2. That the said defendant, Fred A. Seaton, is the 
duly appointed, acting and qualified Secretary of Interior 
of the United States and is sued in that capacity only. 


| 3. That the said defendants, Roger W. Jones, Barbara 
' Gates Gunderson, and Frederick T. Lawton, are the duly 
' appointed, acting and qualified members of the United 
States Civil Service Commission and are sued in that 
| capacity only. That these three defendants constitute the 
sole membership of the said U.S. Civil Service Com- 
| mission, and that the defendant, Roger W. Jones, is the 
Chairman of the said Commission. 


4. That the said defendants such as constitute the 
U.S. Civil Service Commission are charged by law with 
the administration of the laws of the United States com- 
monly known as the Civil Service laws, the lawful regu- 
lations pursuant to such, and the Executive Orders of the 
President of the United States, all of which were enacted 
and promulgated for the purpose of affording protection 
to employees of the United States such as this employee. 
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5. The plaintiff alleges that his position and grade in 
governmental service was under the supervision of the 
defendant, Fred A. Seaton, in his capacity as Secretary 
of Interior. The plaintiff further alleges that the said 
defendant, Fred A. Seaton, as Secretary of Interior, has 
under his complete charge and control the activities of 
the employees of the Department of Interior, and the 
employment, retention and discharge of the employees of 
said Department, but that in this capacity he is at all 
times governed by all the laws of the United States 
relating to the so-called Civil Service employees of the 
United States, and that he does not have an absolute 
discretion in the employing, discharging and retention 
of the Civil Service employees of the United States, but 
at all times he is bound by the laws of the United States 
relating to such Civil Service employees, the lawful regu- 
lations of the United States Civil Service Commission, 
and the Executive Orders of the President of the United 


States, and that he cannot discharge any Civil Service 
employees for cause except in compliance with the said 
statutes, the regulations of the Civil Service Commission, 
and the Executive Orders of the President of the United 
States. 


6. The plaintiff alleges that he was appointed as a 
governmental employee on July 15, 1957 in the Eastern 
Office, Design and Construction, located in Philadelphia, 
Pennsylvania, and that his duty station was Yorktown 
and Richmond, Virginia. 


7. The plaintiff alleges that he entered upon his duties 
as a government employee and shortly after he was so 
employed there was allocated to him a grade of GS-11 
in the classified service of the Civil Service laws, and 
his salary was fixed at $7035.00 per annum and that he 
continued in the classified service of the Civil Service 
until he was removed from his governmental position on 
November 28, 1958. 
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8. The plaintiff further alleges that while he had a 
grade of GS-11 in the classified service of the Civil 
' Service he was summarily dismissed on November 28, 
1958 without a compliance of the statutory provisions of 
| Title 5 U.S.C. Sec. 652, and that his separation without 
‘the provisions of this statute was arbitrary, capricious, 
illegal and unlawful because the position and grade which 
the plaintiff held at the time of his summary dismissal 
‘was not within the provisions of Title 5 Sec. 1082 of the 
United States statutes exempting his position and grade 
from the classified services. 


9. Plaintiff further alleges that after his illegal and 
i unlawful separation on November 28, 1958, he duly ap- 
pealed to the United States Civil Service Commission 
| and has now fully exhausted any administrative right of 
' appeal that he might have had from his illegal and un- 
lawful separation. 


10. Plaintiff further alleges that he has diligently 


i prosecuted his appeal from his illegal and unlawful sepa- 
' ration since the date he was so separated up until the 
present time of the filing of this cause of action. 


11. He further alleges that during all of the time he 
was so employed, as herein alleged, his efficiency rating 
was “satisfactory” or better. 

12. Plaintiff further alleges that he has no speedy, 
adequate remedy at law, and unless the court grants the 
| relief prayed for he will be without relief. 

WHEREFORE the plaintiff demands judgment as 
follows: 


1. That due process issue from this court to the said 
| defendants, and each of them, requiring them to appear 
and answer this bill of complaint. 


2. That the court enter a declaratory judgment fixing 
and determining the rights of the plaintiff as a civil 
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service employee of the United States in the classified 
service and decreeing and declaring that the plaintiff has 
been wrongfully dismissed from his governmental position. 


3. That the court issue a mandatory injunction directed 
to the said defendants, and each of them, ordering said 
defendants to restore the plaintiff retroactively to the 
position and grade in governmental service from the date 
of his illegal and unlawful discharge, together with all 
rights, benefits and privileges flowing from the conti- 
nuity of service from that date until the date of judgment. 


4. That the plaintiff have such other and farther re- 
lief as to the Court may appear to be equitable and just. 


/s/ George F. Bennett 
Georcre F. Bennerr 
Plaintiff 


/s/ Claude L. Dawson 
Crauve L. Dawson, 
Attorney for the Plaintiff 
1049 Shoreham Building, 
Washington 5, D. C. 
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STATE OF NEW YORK : 


County of Suffolk 88: 


GEORGE F. BENNETT, being first duly sworn on his 
oath deposes and says that he is the plaintiff in the above 
entitled cause, and makes this affidavit in his behalf; That 
‘te has read the within and foregoing complaint, and 
_ knows the contents thereof; That the matters and things 
therein stated of his own knowledge are true, and those 
" stated upon information and belief he believes to be true. 


/s/ George F, Bennett 
Georce F. BENNETT 


Subscribed and sworn to before me this 29th day of July, 
1960. 


/s/ Chas. S. Dickerson 
Notary Public in and for the County 
of Suffolk, State of New York. 


My commission expires: 
March 30, 1962 (SEAL) 
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Filed October 31, 1960 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2426-60 


Grorce F. Bennett, 
Plaintiff 
Vv. 


Frep A. SEaron, ET AL, 
Defendants 


MOTION TO DISMISS OR, IN THE ALTERNATIVE, 
FOR SUMMARY JUDGMENT 


Come now defendants by their attorney, the United 
States Attorney, and move to dismiss or, in the alter- 
native, for summary judgment on the grounds of laches 
and for the reason that there is no genuine issue of ma- 
terial fact and defendants are entitled to judgment as a 
matter of law. 


Attached hereto and made a part hereof are certified 
copies of the documents of the Civil Service Commission 
pertaining to plaintiff, identified as defendants’ Exhibit 
A. 


/s/ Oliver Gasch 
Outver Gascu 
United States Attorney 
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Filed December 15, 1960 
ORDER 


The motion of the defendants to dismiss this action or, 
in the alternative, for a summary judgment in their favor 
coming on for hearing before the Court, and the Court 
having heard the argument of counsel for the respective 
parties, and being fully advised in the premises, it is this 
15th day of December, 1960, 

ORDERED, that the motion of the said defendants be, 
and the same is, in all things denied without prejudice 
to renewal of the same, and it is 


FURTHER ORDERED, that this case be referred to 
| the Commissioners of the United States Civil Service 
Commission for reconsideration of their decision previ- 
ouly rendered in this case. 


/s/ George BR. Hart 
District Judge 


° ° e @ 


Filed February 23, 1960 
ORDER SUBSTITUTING PARTY-DEFENDANT 


The motion of the plaintiff to substitate Stewart Udall 
as Secretary of Interior in lieu and in place of Fred A. 
Seaton, formerly Secretary of Interior, coming on before 
the Court, and it appearing that there is good cause for 
continuing this action, it is this 23rd day of February, 
1961, 


ORDERED, that Stewart Udall, as Secretary of In- 
terior, be, and he is hereby substituted as a party- 
defendant in this action in lieu and in place of Fred A. 
Seaton, formerly Secretary of Interior. 


/s/ Burnita Shelton Matthews 
District Judge 
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Filed March 29, 1961 
ORDER SUBSTITUTING PARTY-DEFENDANT 


The motion of the plaintiff to substitute John W. Macy, 
Jr., as Chairman of the U.S. Civil Service Commission 
in lieu and in place of Roger W. Jones, formerly Chair- 
man of the U.S. Civil Service Commission, coming on 
before the Court, and it appearing that there is good 
cause for continuing this action, it is this 29 day of 
March, 1961, 

ORDERED, that John W. Macy, Jr., as Chairman of 
the U.S. Civil Service Commission, be, and he is hereby 
substituted as a party-defendant in this action in lieu 
and in place of Roger W. Jones. 


/s/ Burnita Shelton Matthews 
District Judge 


Filed March 31, 1961 


DEFENDANTS’ MOTION FOR SUMMARY 
JUDGMENT 


Come now defendants by their attorney, the United 
States Attorney, and move to dismiss or, in the alter- 
native, for summary judgment on the grounds that plain- 
tiff is guilty of laches and defendants are entitled to 
jadgment as a matter of law. 


Incorporated herein by reference and made a part 
hereof are certified copies of documents of the Civil 
Service Commission pertaining to plaintiff, identified as 
Defendants’ Exhibit A, which were previously filed with 
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the Court as part of defendants’ prior Motion To Dis- 
miss Or, In The Alternative, For Summary Judgment. 


Attached hereto and made a part hereof is the Report 
Of Reconsideration By The Commissioners Of The Unit- 
ed States Civil Service Commission In The Appeal Of 
George F. Bennett, identified as Defendants’ Exhibit B. 


/s/ Oliver Gasch 
Ouiver GascH 
United States Attorney 


Filed April 11, 1961 
MOTION FOR SUMMARY JUDGMENT 


Comes now the plaintiff in the above-entitled cause 
and moves for a summary judgment in his favor upon 
the grounds that there is no genuine issue of fact in this 
case, and that the plaintiff is entitled to judgment as a 
matter of law. 


Attached hereto in support of this motion is the aff- 
davit of the plaintiff. 


/s/ Claude L. Dawson 
Cuauve L. Dawson 
Attorney for the Plaintiff 
1049 Shoreham Bldg. 
Washington, D. C. 


Filed April 11, 1961 


AFFIDAVIT OF PLAINTIFF IN OPPOSITION TO 
DEFENDANTS’ MOTION FOR SUMMARY 
JUDGMENT 


STATE OF VIRGINIA : gg, 
County of Williamsburg ; 


GEORGE F. BENNETT, being first duly sworn on 
his oath, says that he is the plaintiff in the above-entitled 
cause and that he makes this affidavit in opposition to the 
motion for summary judgment filed by the defendants 
in this cause. That the affant was appointed as a tem- 
porary employee of the Department of the Interior on 
July 12, 1957, this appointment was designated “tempo- 
rary—One year”. This action was taken to place the 
affant on duty inasmuch as the officials were waiting 
clearance from the then Secretary of Interior. The ap- 
proval of the Secretary of Interior was obtained, and 
accordingly the affiant was given an appointment without 
time limitation. Standard form 30, dated July 13, 1957 
was placed in the affiant’s file. The affiant was requested 
to return the copy of the original appointment which 
designated as appointment “temporary—One year” which 
was done by the affiant, and the affiant then became an 
employee without time limitation. 


Affiant says that he was awarded a civil service grade 
of GS-11, Architect General, which was a position within 
the classified service applied to employees of the United 
States. 


Affiant further says that he was employed in the classi- 
fied grade of GS-11, Architect General from the time of 
July 13, 1957 until November 28, 1958. Affiant says that 
he was not an employee under Title 5, Section 1082 (28) 
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of the United States Code as an emergency or seasonal 
employee or a position of purely temporary duration or 
those who are employed for brief periods of time, which 
is the only exception from the classification act of Octo- 
ber 28, 1949, as amended June 16, 1950, exempt from the 
classification act as applied to his position and grade. 
Affiant says that during all of the period of his employ- 
ment his efficiency rating was “satisfactory”, or better. 


Affiant further says that he was actually separated 
from his position and grade because he called to the atten- 
tion of his superiors the handling of the Archer Cottege 
project and Swann Tavern projects of the excessive costs 
in finishing these projects as the cost ran over more than 
one hundred percent to which the affiant had objected. 


This entire matter is now being investigated by the 
representatives of the General Accounting Office. 


When the affiant was released from his governmental 
position, there remained a considerable amount of work 
of his grade to be performed, and such work still has 
to be performed and parts of the original work load 
remains unfinished. Affiant was discharged because he 
objected to a large expenditure of funds beyond authori- 
zation and greatly in excess of the original authorization 
resulting in a criticism of his superiors. 


Affiant further says that as a classified civil service 
employee of the United States he was separated from 
his governmental position without receiving notice of any 
charges filed against him and without any opportunity 
to refute the real reasons why he was being discharged. 


Affiant further says that at the time he was separated 
from government service he interviewed Mr. Thomas C. 
Vint, Chief of Office of Design and Construction, National 
Park Service, Leeland Ramsdell, Personnel Director, Na- 
tional Park Service, Hillory A. Tolson, Associate Director, 
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National Park Service and Conrad L. Wirth, Director, 
National Park Service in the Department of Interior 
relative to his dismissal, and that he had conferences with 
these said officials right to the time that he filed this 
action, and that at all times during this period he was 
informed until just prior to the filing of suit that they 
would investigate, and if the facts as stated by this affiant 
were true, they would consider reinstating the affiant to 
his position and grade. 


/s/ George F. Bennett 


1961. 


Subscribed and sworn to before me this 8th day of April, 


/s/ Edgar K. Wells, Jr. (SEAL) 
Notary Public in and for the County 
of Williamsburg, State of Virginia. 


My commission expires: 
July 14, 1964 


l4a 
Filed March 31, 1961 


Standard Form No. 64 


OFFICE MEMORANDUM 
UNITED STATES GOVERNMENT 


P-14 
Date: July 15, 1957 
Seay oa cea 


Mr. George F. Bennett, Architect 
c/o Colonial National Historical Park 


Personnel Officer, RODC 
Svussecr: Personnel Action, SF-50 


By memorandum dated July 12, we transmitted ap- 
pointment documents to the Superintendent, Colonial 
NHP, in order to process your appointment, effective 
July 15. Please note the initial Personnel Action indi- 
cated the nature of action as Temporary, NTE one year. 
This action has been taken in order that we co er 
you on duty, inasmuch as we were awaiting clearance 
from the Secretary of the Interior to appoint you. We 
have now received such approval, and accordingly, you 
are being given an appointment without a time limita- 
tion. The enclosed Standard Form 50, dated July 15, is 
forwarded for your file. Please return the copy of the 
original action given to you by the Superintendent. 


Pavuu Prrricone 
Personnel Officer 
Copy to: Supt., Colonial NHP 
Enclosure (SF-50) 


Filed June 6, 1961 
ORDER 


Upon consideration of defendants’ motion for summary 
judgment and plaintiff’s motion for summary judgment, 
and the Court further having considered the pleadings, 
affidavits, and exhibits of record, and the parties having 
submitted memoranda of points and authorities in sup- 
port of and in opposition to the said motions, and oral 
argument having been heard in open Court, and it ap- 
pearing to the Court that there is no genuine issue of 
material fact and defendants are entitled to judgment 
as a matter of law, it is by the Court on this 6 day of 
June, 1961, 


ORDERED that defendants’ motion for summary judg- 
ment be and the same is hereby granted and the com- 


plaint be and the same is hereby dismissed; and it is 


FURTHER ORDERED that plaintiff’s motion for 
summary judgment be and the same is hereby denied. 


/s/ Matthew F. McGuire 
Marrnew F. MoGumz 
United States District Judge 


Filed March 31, 1961 


REPORT OF RECONSIDERATION BY THE 
COMMISSIONERS OF THE UNITED STATES 
CIVIL SERVICE COMMISSION 
IN THE APPEAL OF GEORGE F. BENNETT 


Pursuant to the Order of the Court, dated December 
15, 1960, the Commissioners of the United States Civil 
Service Commission have reconsidered the decision pre- 
viously rendered in this case on April 3, 1959 denying 
plaintiffs appeal. 

The following questions are presented: 


1. Was plaintiff at the time of his removal a temporary 
employee within the meaning of the laws and regu- 
lations pertaining to the appointment and removal 
of persons in the competitive civil service of the 
United States? 


2. Was the termination of plaintiff’s employment un- 
lawful or contrary to the Civil Service Regulations? 


Upon examination of the record we have determined that 
plaintiff was a temporary employee and that the termi- 
nation of his employment was not contrary to law or 
regulation. Therefore, we affirm the decision of April 
3, 1959 sustaining the action of the Department of the 
Interior in dismissing the plaintiff. 


The reasons supporting our decision are set forth 
below. 


STATEMENT OF FACTS 


The record before the Commission discloses that the 
National Park Service, Department of the Interior, sub- 
mitted to the Third United States Civil Service Region 
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a request dated July 8, 1957 for the certification of per- 
sons eligible for career-conditional appointment to the 
position of Architect (General) GS-1040-11, for employ- 
ment at Philadelphia and in eastern United States. (Ex- 
hibit 1). In response thereto the Third Regional Office 
of the Commission gave written authority to fill that 
position by “temporary appointment pending establish- 
ment of register” because of the “absence of presently 
available eligibles” on a register. (Exhibit 2). Plaintiffs 
appointment was effected accordingly on July 15, 1957. 
(Exhibit 3). 


Plaintiff was notified by letter dated November 12, 1958 
(Exhibit 4) that he would be separated on November 28, 
1958. The separation action was made effective on the 
latter date. (Exhibit 5). 


DISCUSSION 


In his appeal to the Commission as well as in the 
action pending in the United States District Court, plain- 
tiff has claimed the rights given by law to employees in 
the competitive (classified) civil service. Therefore, the 
basic question for determination was whether the plain- 
tiffs appointment and his service under that appoint- 
ment brought him within the competitive (classified) civil 
service. 


Jnitial appointment to a continuing (nontemporary) 
position in the competitive (classified) civil service is 
designated a eareer-conditional appointment. (5 CFR, 
2.301(a)(1); 19 F-R. 8608, Dec. 16, 1954). The appointee 
is selected from a register of eligible candidates who have 
qualified in an open competitive examination for the 
position to be filled and he is required to serve a pro- 


bationary period of one year from the date of appoint- 
ment. (5 CFR, 2.301(a)(3)). 


Upon completion of the probationary period under a 
career-conditional appointment the employee acquires a 
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competitive (classified) status (5 CFR, 2.301(a)(3)), 
which is necessary to place him “in the classified civil 
service” within the meaning of the Lloyd-LaFollette Act 
(Act of August 24, 1912, Section 6, 37 Stat. 555, as 
amended; 5 U.S.C. 652). His appointment is converted 
to a career appointment if he also completes a total of 
three years of continuous service. (5 CFR, 2.301(a)(2)). 


If, due to a lack of sufficient eligibles on a competitive 
register, a continuing position cannot be filled by the com- 
petitive method described above, the vacancy may be 
filed by noncompetitive appointment (an appointment 
without competitive examination) to serve on a temporary 
basis until the position is filled by competitive (career- 
conditional) appointment of an eligible from a register. 
This noncompetitive appointment is designated a “tem- 
porary appointment pending establishment of a register”, 
and the civil service regulations (5 CFR, 2.302(a); 19 
F.B. 8606, as amended) specifies the conditions in which 
the Commission may authorize a temporary appointment 
of that kind: 


“When there are insufficient eligibles on a register 
appropriate for fillmg a vacancy in a continuing 
position (one that will last longer than a year) and 
the public interest requires that the vacancy be filled 
before eligibles can be certified, the Commission may 
authorize the agency to fill the vacancy by temporary 
appointment pending establishment of a register. 
Such appoint shall continue only for such period as 
may be necessary to make appointment through cer- 
tification.” 

The temporary appointment pending establishment of 
a register is necessarily a temporary appointment without 
specific time limitation because it is conditioned upon the 
ability of the Commission to establish a register of eligi- 
bles through an examination of applicants. A register 
of eligibles may be established within one month or 
twenty months, ie., within such time as circumstances 
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allow. After the register is established, the position 
theretofore filled by “temporary appointment pending 
establishment of a register” must be filled by appoint- 
ment from the register. 


A person given a “temporary appointment pending 
establishment of a register” does not serve a probation- 
ary period; nor can he acquire competitive status from 
such an appointment, since by its very nature the ap- 
pointment is noncompetitive and, consequently, not “in 
the competitive (classified) civil service” within the mean- 
ing of the Lloyd-LaFollette Act, supra. Therefore, he 
cannot invoke the protections afforded by that Act. 


To support his contention that he was not a temporary 
employee, plaintiff relies upon statements appearing in 
the memorandum of July 15, 1957 from the Personnel 
Officer, Eastern Office, Division of Design and Construc- 
tion, National Park Service. (Exhibit 6). In our view, 
that memorandum reveals simply the original intention 
of the agency to give plaintiff a temporary appointment 
for a time not to exceed one year. On July 12, 1957 docu- 
ments were transmitted which would effect such an ap- 
pointment. With the approval of the Secretary of the 
Interior and pursuant to the authorization granted by 
the Civil Service Commission, that appointment was 
changed, however, to “temporary appointment pending 
establishment of a register”, which the personnel officer 
described in his memorandum as “an appointment without 
a time limitation”. That phrase may be interpreted 
reasonably as explaining merely that the appointment 
was one without specific or fixed time duration, as con- 
trasted with the temporary appointment of one-year 
maximum duration originally contemplated. The state- 
ment of the personnel officer did not alter the essential 
nature of plaintiff's appointment. The regulation under 
which it was made specifically designates it as a tempo- 
rary appointment and limits its duration to such period 
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ag may be necessary to make appointment through certi- 
fication from a register of eligibles. Therefore plaintiff 
was a temporary employee. 


Plaintiff urges also (Exhibit 7) that the appointment 
originally proposed, being limited to a period of one year, 
was a “temporary limited appointment” authorized by 
civil service regulations, and that when the appointment 
was changed to one “without a time limitation” (in the 
terms of the memorandum discussed above) plaintiff be- 
came a nontemporary or indefinite employee. We would 
point out, parenthetically, that the “temporary limited 
appointment” was first authorized, and so designated by 
an amendment of the regulations, which became effective 
on May 16, 1960 (5 CFR, 2.302(b); 25 F.R. 3464, April 
21, 1960). That regulation did not change or supersede 
the existing authority to effect temporary appointments 
pending establishment of a register. The two types of 
appointment were designed to be used in different cir- 


cumstances. Therefore, the reference to “temporary 
limited appointment” has no relevance in determining the 
nature and effects of plaintiff’s appointment. Depart- 
mental Circular No. 1049 (Exhibit 8), dated April 27, 
1960, explains the proper use of the “temporary limited 
appointment”. 


Plaintiff argues that temporary employees are not en- 
titled to Government life insurance, and that because 
insurance premiums were deducted from plaintiff’s salary 
he must have been a nontemporary employee. The pro- 
vision of the statute (5 U.S.C. 2091) which he cites does 
not support this conclusion. 


Subsection 2(a) of the Federal Employees’ Group Life 
Insurance Act of 1954, as amended, (68 Stat. 763, as 
amended; 5 U.S.C. 2091(a)) provides that all employees 
(with stated exceptions not applicable here) of the Gov- 
ernment come within the purview of the Act; but that 
the Commission may by regulation provide for the ex- 
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clusion of employees on the basis of the type of employ- 
ment or the conditions thereof “such as, but not limited 
to, short term appointments, seasonal or intermittent em- 
ployment, part-time employment, and employment of like 
nature, * * *”. Classes of employees excluded from in- 
surance coverage under the Act are listed in the civil 
service regulations. (5 CFR, 37.2(a); 19 F.R. 5465, Aug. 
27, 1954, as amended, 21 F.R. 7929, Oct. 17, 1956). Em- 
ployees serving under temporary appointment pending 
establishment of a register have not been listed among 
those groups of employees excluded from coverage by 
regulation. 

The fact that plaintiff was covered by the Life Insur- 
ance Act did not affect or determine the nature of his 
appointment. Quite the opposite is true in this instance: 
the type of appointment he received resulted in coverage 
in accordance with subsection 2(a) of the Act, supra, 
since plaintiff’s appointment was not excluded by regu- 


lation. Similarly, a “temporary appointment pending 
the establishment of a register” does not exclude the em- 
ployee from the Health Benefits Act. 


Plaintiff asserts that he was an indefinite employee 
at the time of his dismissal and was entitled to the pro- 
cedural rights conferred by the Lloyd-LaFollette Act, 
supra. Even if plaintiff had been an indefinite employee 
he would not have been entitled to the procedural require- 
ments of the Act. The statute, by its terms, applies to 
persons “in the classified civil service of the United 
States”. “A person is in the classified civil service 
when he has a competitive status and occupies a classi- 
fied position in the executive branch of the Government”. 
(Bailey v. Richardson, 182 F(2d) 46, (D.C. Cir., 1950) ; 
affirmed 341 U.S. 918). Plaintiff was not in the classi- 
fied civil service within the meaning of the Act of Con- 
gress or the civil service regulations. The Act of March 
27, 1922 (42 Stat. 470; 5 U.S.C. 658) and the civil service 
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regulations (5 CFR, 01.3; 19 F.B. 8604, Dec. 16, 1954) 
set up the following conditions for entry into the classi- 
fied civil service: the employee (1) must have a competi- 
tive status and (2) must be serving in a competitive 
position under a nontemporary appointment. As we have 
said, supra, competitive status is acquired by career- 
conditional appointment through open competitive exami- 
nation upon satisfactory completion of a probationary 
period, or may be granted by statute, executive order, 
or the Civil Service Rules without competitive examina- 
tion. (5 CFR, 01.3(c); 19 F.R. 8604, Dec. 16, 1954). 
Plaintiff had neither a competitive status by prior ap- 
pointment nor did he acquire status by virtue of his 
appointment under Regulation 2.302(a), supra. There- 
fore he was not in the classified civil service and cannot 
successfully claim the benefits of the 1912 Act. 


Finally, plaintiff argues (Exhibit 9) that the opinion 
of the court in Born v. Allen, (D.C. Cir., No. 15450, de- 
cided Nov. 28, 1960; opinion amended by order Dec. 22, 
1960, requires the conclusion that plaintiff here was an 
“indefinite” employee and thus entitled to procedural 
rights which were not accorded him in connection with 
the termination of his employment. We regard that 
decision as inapplicable in the case we now consider. 
Appellant Born, a veteran, received an appointment m 
the excepted service, “limited to four years or need of 
employee’s services, whichever is less,” and subject to 
a two-year probationary period. After serving eighteen 
months, Dr. Born was discharged without compliance 
with the procedural requirements of Section 14 of the 
Veterans’ Preference Act of 1944, as amended. (58 Stat. 
390, as amended; 5 U.S.C. 863). The sole question be- 
fore the court was whether the appellant came within 
the protection of the Veterans Preference Act. 


No regulation of the Commission controlled Dr. Born’s 
appointment for the reason that his position was in the 
excepted service, that is, his employment was outside 
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the competitive (classified) service and not subject to 
the laws and regulations pertaining to the competitive 
service. The court ruled that Dr. Born was an “in- 
definite” employee for the purposes of section 14 of the 
Veterans’ Preference Act because his appointment in 
the excepted service was of uncertain duration, and that, 
having completed one year of current continuous employ- 
ment in the excepted (unclassified) service (as prescribed 
by Commission regulation relating to the rights of pref- 
ence employees outside the competitive service—5 CFR, 
22.102(a)), he was entitled to the benefits of section 14 
of the Act. 


The present case is clearly distinguishable from the 
Born case. Dr. Born was a veteran who served for a 
one-year period in the excepted service and claimed rights 
as a preference employee under the Veterans’ Preference 
Act. Mr. Bennett, on the other hand, is a nonveteran; 
he did not serve a probationary period; and he seeks 
judgment, not under the Veterans’ Preference Act, but 
rather under the Lloyd-LaFollette Act which is concerned 
with employees in the competitive (classified) civil serv- 
ice. The Born decision contained no ruling on the ques- 
tion of whether employees serving under temporary ap- 
pointments (as Mr. Bennett was) come within the scope 
of the Lloyd-LaFollette Act. An employee such as Dr. 
Born, not being in the classified service was not subject 
to the provisions of the Lloyd-LaFollette Act, though he 
was entitled to the protection of the Veterans’ Preference 
Act. We do not believe that the opinion of the court in 
the Born case is for application in Mr. Bennett’s appeal. 


CONCLUSIONS 


We find: 


(1) Plaintiff was serving under a temporary appoint- 
ment on the date of his separation, November 28, 
1958; 


(2) 


(3) 


(4) 


24a 


He was not in the classified civil service within 
the meaning of the Act of August 24, 1912, as 
amended, supra; 


Plaintiff’s separation was in accordance with the 
method prescribed by civil service regulation (5 
CFR, 9.104(a); 19 FR. 8615, Dec. 16, 1954) 
which states that “[a]n employee serving under 
a temporary appointment may be separated at 
any time upon notice in writing from the ap- 
pointing officer,” ; 


Plaintiff was not entitled to appeal the separa- 
tion action to the Civil Service Commission. The 
appeal was properly denied. 


The previous decision of the Commission, dated April 


3, 1959, 


is affirmed. 
/s/ John W. Macy, Jr. 


Joun W. Macy, Jr. 
Chairman 


/s/ Frederick J. Lawton 
Freperick J. Lawton 
Commissioner 


Commissioner 
(Vacancy) 


Action taken by the Commission on March 13, 1961 
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Aoting Chief, BODC 

stints nme jon eae 
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DATE REQUEST RECEIVED 
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UNITED . STATE CIVIL SRRVICE COMMISSION 


IN THE ABSENCE OF PRESENTLY AVAILABLE ELIGIBLES, AUTHORITY, AS INDICATED BE- 
| LOW, IS HEREBY GRANTED FOR FILLING THE POSITION(S) IDENTIFIED BELOW. 


YPE OF APPONTRERT AUTHORITY THIS AUTHORITY ExPinge 
| (A) = TEMPORARY PENDING EATABLISNMENT OF AEOISTER, 9-10-67 
f(D) — TRMPORARY, MOT To cxceRo 
Er ee 
POSITION, SERIRD CODE (IF ANY), @RAOK, AND GALARY eeTY Locariom 


Phila, Pas & on 
Avehiteet (Gameral) GS-11 $7055 pose half of U. Se 


O voy ang nanger AvTmonrEe TO CATCHO THE TEMPORARY APPOINTUENT(8) OF THE FOLLOWING INCUMBENT (0) POR A PERIOR ROT TO EXCEE 


‘This authority may be used only after proper consideration bas been given all eligibles on any certificate of eligibles for the position(s) 
bw outstanding or issued prior to the cxpiration of this authority. 


This authority is automatically cancelled (except for use in connection with commitments already made) upon your receipt of a 
ecmplete certificate of eligibles for the position(s). 
° 


In making appointments under this authority, agencies must adbere to procedures and standards set forth in Chapter X1 of the Fed- 
gal Personnel Manual and in any outstanding Commission circulars or letters to, or agreements with, agencies, Any additional requirements 
1 0t indicated in such issuances are included under “Remarks” above. Standard Form 50, “Notification of Personnel Action”, should be pro- 
seed im accordance with the instructions included in Chapter R1 of the Federal Personnel Manual. 


3. 6. covannwant panne orma Ja-oncece 
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ousar 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
NATIONAL PARK SERVICE 


NerEICATION OF that ca a LOny. 


Tin nal os fa nag wo a va Somes — 
1B HATURE OF ACTION (vee STANDARD TEEEINOLOST) 7. CIVIL SERVICE OR OTHER LEGAL AUTHORITY 


. CSC 3R-57-6808 dtd 7-11-57 
Temporary Appointment (PER) TST C.S.Big. 2.302(A) 


Rom —__ aud 


Arebitect (Oenerel) 
Position Ho. 64 


@B-1040-12, $7035.00 p.a. 


Rastern Office, Riviaion of D. sign 
end Constructicaa 


12. FIELD O8 O€PT'L 
Eee: 


ow 
rile 
17. Ae Te. ATE OF APEOINT- 
Gocesmone On Deanm Clo 
20, REMARER: 


qhis action is subject to all applicable laws, rules, and regulations and may be 
subject to investigation and approval by the United States Civil Service Commission. 
The action may be corrected or canceled if not in accordance with all requirements. 


Grain ch sade pete 1m mitisent $5 pceemaeS Ot eS cial tenes 
veggropriate office, or the Civil Service Commission. 
Terrrtions will be withheld free your salary in accordance with the Social 
Security Act. 
Soadad. Security Bo. 
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EASTERN OFFICE 
DIVISION OF DESIGN AND CONSTRUCTION 
Philadelphia 6, Pa. 


November 12, 1958 


PERSONAL 
Registered Mail, RRR 


Mr. George F. Bennett 
113 Semple Road 
Williamsburg, Va. 


Dear Mr. Bennett: 


In accordance with the provisions of the Federal Per- 
sonnel Manual, Chapter Z-1, Section 9.104, you are ad- 
vised that you will be separated from your position and 
the rolls of this office on November 28, 1958. This action 
is being intiated for the following reasons: 


a. Your work performance in connection with archi- 
tectural restorations projects at Colonial NHP 
and Richmond NHP does not meet the standards 
established by this office. For example, the Watt 
House was scheduled for completion on May 
15, 1958. This was a rather simple restoration 
project. On October 14, 1958, five months after 
the scheduled completion date, an inspection by 
Mr. Peterson revealed that many features were 
missing or in need of construction items. 


. You failed to submit periodic reports as specified 
in EODC Memorandum No. 58-9 dated June 9, 
1958. In addition, Mr. Peterson repeatedly re- 
quested you to furnish progress reports. The 
submission of graphie or written reports by you 
might have precluded the continuance of work, 
which later proved to be unsatisfactory. 


c. We have received complaints from staff members 
of Colonial NHP regarding your uncooperative 
attitude and the difficulties you encountered in 
certain of your dealings with Service personnel 
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and suppliers. Your duty post which was estab- 
lished by this office is Colonial NHP, Yorktown, 
Va. We were informed that you were beyond 
communication for periods of days; apparently 
you failed to keep the Superintendent or other 
responsible staff officials at Colonial NHP in- 
formed as to your whereabouts on occasions when 
you left the area. 

The matters outlined in this memo were discussed with 
you by your supervisor on many occasions. As recently 
as October 7, Mr. Peterson, in the presence of Mr. 
Wister, informed you of deficiencies in your work per- 
formance. 


On October 24 you were verbally informed by Mr. 
Peterson that the completed work for which you were 
responsible did not meet with the standards, that your 
business dealings caused great confusion and construc- 
tion work for which you were responsible was seldom 
ready on schedule. You were also informed that the 
manner in which you conducted your business was caus- 
ing unwarranted bad feelings with people with whom we 
have to do business. 


The nature of your performance is such that it has 
been determined that it is in the best imterest of the 
Service to effect your removal. 


During the period of this notice you will be carried 
in an active duty status. 


(Sgd.) Edward S. Zimmer 
Epwarp S. Zooer 
Chief 


Copy to: Supt., Colonial NHP 
PPerricone:stg 

General 

Daybook 
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NOTICE OF APPEAL 


Notice is hereby given this 18th day of July, 1961, 
that George F. Bennett, Plaintiff hereby appeals to the 
United States Court of Appeals for the District of Co- 
lumbia from the judgment of this Court entered on the 
6th day of June, 1961 in favor of the defendants against 
said plaintiff. 


Cuauve L. Dawson 
Attorney for the plaintiff 
1049 Shoreham Bldg. 
Washington 5, D. C. 


BRIEF FOR APPELLEE 


Gnited States Court af Appeals 


HOR -THH DISTRICT OF COLUMBIA CIRCUIT 


No.-.16580 
Gnorce F. BENNETT, APPELLANT 
v. 
Srawart. Uparn, SecrRETARY OF INTERIOR, PT-AL., APPELLEES 


APPHAL FROM THE UNITED STATES DISTRICT COURT. FOR THE 
DISTRIOT: OF COLUMBIA 


DAVID C. ACHESON, 5 
United. States Attorney. 
NATHAN J. PAULSON, 


OCT 241961 
Grylls Mival 


No. 16580 
QUESTIONS PRESENTED 


In the opinion of appellees, the following questions are 
presented: 

1. Is appellant’s action barred by laches? 
| 2. Was appellant a classified civil service employee? 
| 8. Was appellant’s removal in accord with all procedural 
requirements? 


mM 
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_ Counterstatement of the case 


. Statutes and regulations involved_. 


TABLE OF CASES 


*Arant v. Lane, 249 U.8. 367 (1919) 
*Benson v. Zahner, — U.S. App. D.C. —, 289 F. 2d 756 (1960) 
Caswell v. Morgenthau, 69 App. D.C. 15, 98 F. 2d 296 (1938) 
Davis v. Summerfield, 95 U.8. App. D.C. 78, 219 F. 2d 510 (1955) -- 
Drown v. Higley, 100 U.S. App. D.C. 326, 244 F. 2d 774 (1957) 
Grasse v. Snyder, 89 U.S. App. D.C. 352, 192 F. 2d 35 (1951) 
Hass v. Overholser, 96 U.8. App. D.C. 22, 223 F. 2d 314 (1955) 
. Jones v. Summerfield, 105 U.8. App. D.C. 140, 265 F. 2d 124 (1959)-. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16580 


GrorcE F. BENNETT, APPELLANT 
Vv. 


Stewart UpAut, SECRETARY oF INTERIOR, ET AL., APPELLEES 


| 4PPBAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States District 
Court for the District of Columbia, entered June 6, 1961, grant- 
‘ing appellees’ motion for summary judgment in an action 
| brought by appellant for a declaratory judgment and manda- 
| tory injunction requiring the reinstatement of appellant to 
‘his former position in the National Park Service, Department 
of Interior, and for other relief (J.A. 1a-6a). 

On July 15, 1957, appellant received a temporary appoint- 
i ment (pending establishment of a register) to the position 
of Architect (General), GS—1040-11, $7035 per annum, in the 
National Park Service, Department of the Interior, with 
‘ regional headquarters at Philadelphia, Pennsylvania, and post 
of duty at Yorktown, Virginia (J.A. 26a). On the same date 
appellant received notice by memorandum that his temporary 
| appointment was without a time limitation (J.A. 148). By 
' letter dated November 12, 1958, appellant was notified by the 
Agency that he would be separated on November 28, 1958 
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(J.A. 27a). The letter also set forth the reasons for the pro- 
posed action. Accordingly, appellant, who had served con- 
tinuously in the agency under a temporary appointment, was 
removed on November 28, 1958. 

Appellant sought to appeal to the Third Regional Office of 
the Civil Service Commission on February 18,1959. (Defend- 
ant’s Exhibit A.) By letter, dated February 27, 1959, the 
Regional Director notified appellant that, as a temporary 
employee separated under the provisions of Section 9.104 of 
the Civil Service Regulations, he had no right of appeal to the 
Commission from the removal action. (Defendant’s Exhibit 
A.) 

The letter of appellant’s counsel, dated March 5, 1959 (De- 
fendant’s Exhibit A), and his letters of subsequent dates were 
considered as an appeal from the decision of the Regional 
Director. The latter decision was affirmed by the Board of 
Appeals and Review of the Commission in a letter dated April 
3, 1959. (Defendant’s Exhibit A.) In response to further 
correspondence from appellant’s counsel, the Board elaborated 
further in letters dated April 17, 1959, and July 28, 1959. (De- 
fendant’s Exhibit A.) - In the latter letter, the Board advised 
appellant that its decision of April 3, 1959, exhausted his admin- 
istrative remedies in the matter. 

_ A complaint for declaratory judgment and mandatory in- 
junction requiring appellees to restore appellant to his position 
in the National Park Service, Department of the Interior, and 
for other appropriate relief was filed in District Court on Au- 
gust 1, 1960 (J.A. laGa). This was done approximately six- 
teen months after appellant had exhausted his administrative 
remedies. On October 31, 1960, appellees filed a motion for 
summary judgment (J.A. 7a). On December 15, 1960, the 
District Court, out of an abundance of caution and to achieve 
substantial justice, remanded the case to the Commissioners 
of the Civil Service Commission and denied appellees’ motion 
“without prejudice to renewal of the same.”  (J.A. 8a)... 

“On March 13, 1961, the then Commissioners of the Civil 
Service Commission ruled adversely to appellant in the “Report 
of Reconsideration by the Commissioners of the United States . 
Civil Service Commission in the appeal of George F. Bennett.” 


(J.A. 16a-24a.) On March 31, 1961, appellees filed a motion 
for summary judgment. : 

On June 6, 1961, after argument, an order was entered by the 
District Court granting appellees motion for summary judg- 
ment and dismissing the complaint (J.A. 15a). This appeal 
followed. 


STATUTES AND REGULATIONS INVOLVED 


Trrmm 5, § 652, Unrrep Srares Copp (1958 Ep.)—Removal 
without pay from classified civil service. i 
(a) No person in the classified civil service of the United 
States shall be removed or suspended without pay therefrom 
except for such cause as will promote the efficiency of such 
service and for reasons given in writing, * * * (Act of August 
2A, 1912, § 6, 37 Stat. 555, as amended.) 
Trmuz 5, § 658, Unrrep Srarzs Cope (1958 Ep.)—Classified 
Civil Service definition. 
‘The expression “classified civil service” as the same occurs 
in acts of Congress shall, unless otherwise provided, be con- 
strued to include all persons who have been or may be given a 


competitive status in the classified civil service, with or without 
competitive examination, by legislative enactment, or under 
the civil service rules promulgated by the President, or by 
Executive orders covering groups of employees with their posi- 
tions into the competitive classified service or authorizing the 
appointment of individuals to positions within such. service. 
(March 27, 1922, Ch. 116, 42 Stat. 470.) te 


Trruz 5, § 860, Untrep Sratzs Cop (1958 Ep.) 

The Civil Service Commission is hereby authorized to pro- 
mulgate appropriate rules and regulations for the administra- 
tion and enforcement of the provisions of this ‘chapter. (Act 
of June 27, 1944, 58 Stat. 390.) 
Trrun 5, § 01.3, Cope or FeprraL Reau.ations (1957 Surr-)— 

Definitions. ‘ 

(a) “Competitive service” shall have the same meaning as 

the words “classified service”, or “classified (competitive) serv- 
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, or “classified civil service” as defined in existing statutes 
aad executive orders. 

(b) “Competitive position” shall mean a position in the 
competitive service. 

(c) “Competitive status” shall mean basic eligibility to be 
noncompetitively selected to fill a vacancy in a competative 
position. A competitive status shall be acquired by career- 
conditional or career appointment through open competitive 
examination upon satisfactory completion of a probationary 
period, one 

(d) An employee shall be considered as being in the com- 
petitive service when he has a competitive status and occupies 
2 competitive position unless he be serving under a temporary 
appointment; * * * (RS. 1753, § 2, 22 Stat. 403 as amended; 
5 U.S.C. 631, 633; 19 F.R. 8604, Dec. 16, 1954.) 


Trrue 5, §2.302, Cope or Fepera, Regunations (1957 
Supp.).—Temporary appointment in absence of eligibles. 

(a) Pending establishment of register—When there are 
insufficient eligibles on a register appropriate for filling a va- 
cancy in a continuing position (one that will last longer than a 
year) and the public interest requires that the vacancy be 
filled before eligibles can be certified, the Commission may 
authorize the agency to fill the vacancy by temporary appoint- 
ment pending establishment of a register. Such appointment 
shall continue only for such period as may be necessary to 
make appointment through certification. 

(b) Job employment.—Whenever there are insufficient eli- 
gibles available for temporary appointment to fill a job which 
will not last more than a year, the Commission may authorize 
the agency-to fill the-vacancy by temporary appointment out- 
side the register.for job employment. (19 FR. 8608, Dec. 16, 
1954, as amended at 20 F-R. 8841, Dec. 2, 1955; 21 F.R. 6111, 
Aug. 16, 1956.) 


Trmz 5, §9.104, Copp or Frenmran Reaunations (1957 
Supr.).—Procedure in separating temporary employees. 

(a) An employee serving under a temporary appointment 
may be separated at any time upon notice in writing from 
the appointing officer. (19 FR. 8615, Dec. 16, 1954, as 
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amended at 20 F.R. 8843, Dec. 2, 1955; 22 FR. 3457, May 17, 
1957.) 
SUMMARBY OF ARGUMENT 


| Appellant was not diligent in filing his suit after he had 
: exhausted his administrative remedies and thus is guilty of 
Jaches. The unexplained delay would result in manifest in- 
| equity to the Government service and his reinstatement would 
| not be in the interests of justice and sound public policy. 
: Appellant was appointed pursuant to authority for a tem- 
| porary appointment pending the establishment of a register 
for the position of Architect (General) in the National Park 
' Service, Department of the Interior. He was not a classified 
' employee because his appointment was not from a register 
of competitive eligibles. His service under that appointment 
| never brought him within the competitive (classified) civil 
service. 
| ° Appellant’s removal was in accordance with the proper pro- 
i gedures for removal of temporary employees. He was given | 
i notice in writing from his appointing officer and the reasons 
for his discharge were stated. He is not entitled to the pro- 
| tections afforded classified employees under the Lloyd-La- 
Follette Act. 

ARGUMENT 


I. Appellants suit is barred by laches 


It is well settled that an employee who has been involun- 
| ‘tarily separated from a Government position, must be diligent 
in pursuing his judicial remedy. Arant v. Lane, 249 US. 367 
(1919). In that case the Court stated: 

When a public official is unlawfully removed from 
office, whether from disregard of the law or by his 
superior or from mistake as to the facts of his case, 
obvious considerations of public policy make it of first 
importance that he should promptly take the action 
requisite to effectively assert his rights, to the end that 
if his contention is justified, the government service 
may be disturbed as little as possible, and that two 
salaries shall not be paid for a single service. : 


6 


Under circumstances which. rendered his return to the 
service impossible, except under the order of a court, 
the relator did nothing to ‘effectively assert his claim 
for reinstatement to office for almost two years. 

The holding in this case has been consistenly followed by 
the Supreme Court and decisions by this Court. See the fol- 
lowing cases in which we have noted the period of delay in- 
volved in each one: Nicholas v. United States, 257 US. 71 
(1921)—three years; Norris v. United States, 257 US. 77 
(1921)—eleven months; Jones v. Summerfield, 105 U.S. App. 
D.C. 140, 265 F. 2d 124 (1959)—thirty-three months; Drown 
v. Higley, 100 U.S. App. D.C. 826, 244 F. 2d 774 (1957)— 
twenty-seven months; O’Connor v. Summerfield, 99 US. App. 
D.C. 249, 239 F. 2d 69 (1956)—twenty-two months; Hass v. 
Overholser, 96 U.S. App. D.C. 22, 223 F. 2d 314 (1955)— 
slightly over two years; Davis v. Summerfield, 95 U.S. App. 
D.C. 78, 219 F. 2d 510 (1955)—nineteen years; Sawyer v. 
Stevens, 95 U.S. App. D.D. 267, 221 F. 2d 822 (1954)—approx- 
imately two years; Grasse v. Snyder, 89 US. App. D.C. 352, 
192 F. 2d 35 (1951)—sixteen months; Caswell v. Morgenthau, 
69 App. D.C. 15, 98 F. 2d 296 (1938)—eighteen months. 

Here, appellant’s complaint was not filed until about six- 
teen months had elapsed from the time he had exhausted his 
administrative remedies before the Commission’s Board of 
Appeals and Review. In fact, the Board reminded him by a 
letter dated July 28, 1959 (Defendant’s Exhibit A), some 
twelve months prior to the filing of the complaint that such 
remedies had been exhausted on April 3, 1959." 

Appellant attempts to avoid the defense of laches by alleg- 
ing that he was lead to believe he would be reinstated by the 
Commission (Appellant’s Brief, pp. 2, 3). Nowhere in the 
record or joint appendix is there reflected any such assurance 
‘to appellant, nor does appellant identify any person or persons 
who may have told him he would be rehired. However, as- 
suming, arguendo, that. there was evidence of such an assur- 
ance and that appellant’s delay was in reliance. thereon, it 


2 In fact, appellant was represented ‘by counsel of his own choice, Hdgar 
K. Wells, Jr., Esq., of Williamsburg, Virginia, during all the ‘administra- 
tive action in the instant case. 
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would not excuse his failure to file suit. within a reasonable 
time. This Court held in Jones v. Summerfield, supra, that 
letters to various administration officials do not excuse delay 
in filing suit.’ See also: Drown v. Higley, supra, wherein it 
was held that inability to obtain counsel cannot defeat the 
defense of laches; O’Connor v. Summerfield, supra, holding 
that serious illness of counsel is not a valid excuse. The al- 
leged claim in the instant case if far less convincing and 
unsubstantiated. 

The effect of appellant’s unexplained delay must be viewed 
48 prejudicial to the government and a manifest inequity 
would result if he were reinstated at this late date. This Court 
in Benson v. Zahner—U.S. App. D.C.—289 F. 2d 756 (1960), 
quoting from Arant v. Lane (supra), stated: 


Such a long delay must necessarily result in changes 

“in the branch of the service to which he was attached 
and in such an accumulation of unearned salary that, 
when unexplained, the manifest inequity which would 
result from reinstating him renders the application of 
the doctrine of laches to his case peculiarly appropriate 


in the interests of justice and sound policy. 


“It therefore follows that, appellant was not diligent in filing 
suit and that the doctrine of laches should be applied. 


IL Appellant was a temporary employee 


On July 11, 1957, an “Authority to effect temporary ap- 
pointments” to the position of Architect (General), was 
granted by the U.S. Civil Service Commission (J.A. 25a). 
This type of appointment was to be temporary pending the 
establishment of a register and specified the duty location as: 
Philadelphia, Pennsylvania, and eastern half of United States. 
Subsequently, on July 15, 1957, appellant was appointed to 
this position pursuant to the above authority and the pro- 
visions of Title 5, § 2.302(a), C.F.R. (J.A. 26a). This regula- 
tion provides: 

When there are insufficient eligibles on a register ap- 
propriate for filling a vacancy in a continuing position 
(one that will last longer than a year) and the public 
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interest requires that the vacancy be filled before eligi- 
bles can be certified, the Commission may authorize the 
agency to fill the vacancy by temporary appointment 
pending establishment of a register. Such appoint- 
ment shall continue only for such period as may be 
necessary to make appointment through certification. 
[Emphasis supplied.] 

Appellant attempts to rely heavily on a U.S. Government 
‘Office Memorandum dated July 15, 1957 (J.A. 14a), and in- 
terprets the “appointment without a time limitation” to mean 
that he was given a nontemporary appointment. He also con- 
tends that the grade “GS-1040-11” is a classified grade and 
that he was, therefore, a classified employee. Both contentions 
‘are without merit. 

The Office Memorandum of July 15, 1957, must be read in 
conjunction with the “Notification of Personnel Action” (J.A. 
26a) of the same date. The memorandum does not alter the 
type of appointment given to appellant by the “Notification 
of Personnel Action” but only modifies the duration of the 
appointment from “not to exceed one year” to “without a time 
limitation”. In any event, the appointment was a temporary 
‘one pending the establishment of a register under the legal 
authority of Title 5, § 2.302(a),C.FR. (J.A. 26a.) 

The temporary appointment pending the establishment of 
@ register is necessarily a temporary appointment without 
specific time limitation because it is conditioned upon the 
‘Commission establishing « register of eligibles through an ex- 
amination of applicants. Such a register cannot be established 
‘within a specific time but only as circumstances permit. When 
it is established, the temporary appointment pending estab- 
‘lishment of the register must yield to an appointment from 
the register. : 

The temporary appointee pending the establishment of the 
‘register does not serve a probationary period; nor can he ac- 
quire competitive status from such an appointment since by 
its very nature the appointment is noncompetitive and, thus, 
not in the competitive (classified) civil service within the 
meaning of the Lloyd-La Follette Act. (Act of August 24, 
1912, $6, 37 Stat. 555, as amended; 5 U.S.C. 652.) The fact 


that the temporary appointee is given a classified grade (GS— 
1040-11) does not alter his temporary status but only desig- 
nates his job level and pay seale. ' 

In Roth v. Brownell, 94 U.S. App. D.C. 318, 215 F. 2d 500 
(1954), cert. denied, 348 U.S. 863 (1954), this Court held “com- 
petitive service” and “classified civil service” to be equivalent. 
terms. See also: Title 5, §01.3,C.F.R. Thus, in order for a 
person to be a classified employee, he must have been selected 
from a register of candidates who have qualified in an open: 
competitive examination. Appellant did not so qualify. It 
therefore follows that appellant was a temporary employee. 


¥YE. Appellant’s removal was in accord with all procedural 
requirements 


As a temporary appointee pending establishment of a regis- 
ter, appellant’s only right with respect to the removal action 
was that prescribed by section 9.104(a) of the Civil Service 
Regulations (5 C.F.R. 9.104a) which provides: 


An employee serving under a temporary appointment 
may be separated at any time upon notice in writing 
_ from the appointing officer. 

. In compliance with §9.104(a) appellant. was afforded 
written: notice and ‘a statement. of reasons for his then pro- 
posed removal (J.A.: 27a). In accordance with Vitarelli v, 
Seaton, 359 U.S. 535 (1989), no such statement was required 

and he may not complain of its sufficiency. 
_ Appellant seeks to bring himself under the Lloyd-LaFollette 
Act (Title 5, § 652, U.S. Code) which direets that written rea- 
sons and an opportunity to answer be given employees in the 
“elassified” civil service before they are removed. This Act 
is not applicable here because no competitive (classified) civil 
service status was acquired. Equally misplaced is appellant’s 
reliance ori this Court’s decision in Mulligan v. Andrews, 98 
US. App. D.C. 225, 211 F. 2d 28. (1954) which held that a 
classified employee is to be afforded the: protections of the 
Lloyd-LaFollette Aet.. Title 5, § 658, U.S. Code, of that Act, 
defines, what persons are “in the classified civil service of the 
United States” and thus would come under the protections of 
§ 652. Temporary status is not included in that definition. 
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In Nadelhaft v. United States, 131 F. Supp. 930 (Ct. CL 
1955), the Court of Claims held a probationary employee not 
to be classified; and in Levy v. Woods, 84 U.S. App. D.C. 138, 
171 F. 2d 145 (1948), this Court denied classified status to a 
temporary War Service appointee who had formerly been in 
the classified service. There this Court stated: 

Unless limited by constitution or statute, “the power 
of appointment to public office carries with it the right 
of removal.” It is fully established that if the prescribed 
procedure, if any, is followed and no constitutional or 
statutory right is denied, action of executive officers in 
discharging employees is not subject to revision in the 
courts. - 

The procedure followed in the instant case was all that 
§ 9.104(a) of the Civil Service Regulations required, in fact, he 
received more consideration than that which was provided for 
the Rules and Regulations. 

Appellant’s final contention is that the provisions of law 
upon which the Civil Service Commission relied in removing 
him, were all repealed by the Classification Act of 1949. This 


argument is erroneous in view of the fact that § 9.104 of the 
Civil Service Rules was promulgated subsequent to the Clas- 
sification Act of 1949. It was on this section of the rules that 
appellant’s removal was based. The legislative history of 
$ 9.104 is as follows: 


19 Federal Register 8615; December 16, 1954, as 
amended at 20 Federal Register 8843, December 2, 1955; 
22 Federal Register 3457, May 17, 1957. 

Congress has authorized the Civil Service Commission to 
promulgate such rules and regulations as are necessary to 
carry into effect the provisions of the Classification Act. See 
Title 5, § 860, U.S. Code (1958 Ed.) which provides: 


The Civil Service Commission is hereby authorized 
to promulgate appropriate rules and regulations for the 
administration and enforcement of the provisions of this 
chapter. (Act of June 27, 1944, 58 Stat. 390.) 


ll 
CONCLUSION 
| Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Davm C. AcHESON, 
United States Attorney. 
NatHan J. Pav.son, 
Harotp H. Ruynepance, Jer., 
Wurm H. Couns, Jr., 
Assistant United States Attorneys. 
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United States Court of Appeals 


For tae Disrrict or CotumsBia Circuit 


SEPTEMBER TERM, 1961 


No. 16,580 


Georce F, Bennett, 
Appellant 
v. 


Stewart UpAt, 
Secretary of Interior, et al., 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANT’S PETITION FOR A REHEARING 


Comes now the Appellant in the above-entitled cause, 
and prays the Court to grant a rehearing in this cause, 
and to set aside its opinion entered in this action which 
was filed on February 8, 1962. 


REASONS FOR GRANTING THE REHEARING 


| The Appellant invites to the attention of the Court that 
; in deciding this case adverse to the Appellant the Court 
overlooked the Classification Act of 1949 which clearly 
| places the Appellant in a classified civil service status. 


This statute provides in part as follows: 


This Act may be cited as a Classification Act of 
1949 (Public Law 429, 81st Congress) Chapter 782, 
1st Sess. (2). 
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Sec, 201 of the Classification Act of 1949: 

“pb, Subject to exemptions specified in Sec. 202, and 
except as provided in Sections 204 and 205, this Act 
shall apply to all civilian positions, officers and em- 

loyees in and under the departments.” (5 U.S.C.A. 
1081(b)) 
_ The term department “includes (1) the Executive depart- 
' ments, (2) the independent establishments and agencies in 
the Executive branch including corporations wholly owned 
by the United States, (3) the administrative offices of the 
United States Courts, (4) the Library of Congress, (5) 
the Botanical Gardens, (6) the Government Printing Office, 
(7) the General Accounting Office, (8) office of the Archi- 
tect of the Capitol, and (9) the Municipal Government 
of the District of Columbia.” (See. 201 of the Classifica- 
tion Act of 1949; 5 U.S.C.A. 1081(a)) 


Sec, 202 of the Classification Act of 1949 (5 U.S.C.A. 
1082) provides for the positions in government service 
which are exempt from the Classification Act. As far 
as the Appellant is concerned, out of the 31 exceptions 
to the Classified Civil Service, 97 and 28 are the only 
exemptions which relate in any way to the Appellant’s 
appointment, but neither one of them have any application 
to the position to which the Appellant held. 


“97. Experts or consultants when employed tempo- 

rarily or intermittently in accordance with See. 15 
of Public Law 600, 79th Congress, approved Aug. 
2, 1946.” 
Emergency or seasonal employees whose employ- 
ment is of uncertain or purely temporary dura- 
tion or are employed for brief periods at in- 
tervals.” 


The brief of the Appellant filed in this case relied on 
the fact that Congress had placed the Appellant in a 
Classified Civil Service status. As a matter of fact, when 
his case was argued before this Court, Judge Fahy men- 
tioned the fact relative to the Classification Act of 1949 
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and stated that all employees except those covered in the 
exemptions were under the Classified service. This has 
been the main contention of the Appellant during all of 
this litigation. No doubt the Civil Service Commission 
would like to have this Court construe the Appellant’s 
appointment and service in accordance with their deci- 
sions, but the Commission has no right to set aside the 
clear and unambiguous terms of the statute. 


The Court will note that all civilian positions in any 
Bureau, Agency or Department of government are placed 
in a classified civil service status except the positions 
mentioned in Sections 27 and 28 of Section 202 of this 
Classification Act quoted above. 


The Appellant who was appointed without time limita- 
tion in a GS-11 position does not fall within the excep- 
tions which take him out of the classified service. 


This Act of Congress is binding not only on the Civil 
Service Commission but also on this Court, and a decision 
contrary to the express provisions of the statute such 
as the one rendered in this case cannot be made without 
this Court completely ignoring the statute which is bind- 
ing on this Court. 


Under the undisputed facts, and the statute applicable 
to the Appellant, he was separated from his governmental 
position in violation of Section 652 Title 5, United States 
Code previously quoted in the Appellant’s brief. The 
opinion of the Court does not make any mention of the 
statute binding on this Court, nor attempt to explain why 
the statute should not be applicable. 
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CONCLUSION 


For the reasons herein stated, the Appellant’s petition 
for a rehearing should be granted. 


Respectfully submitted, 


Cuavpe L. Dawson 

1049 Shoreham Bldg. 

Washington 5, D. C. 
Attorney for the Appellant 


CERTIFICATE 


I, Claude L. Dawson, attorney for the Appellant, do 
hereby certify that this petition for rehearing is filed 
in good faith and not for the purpose of delay, but for 
the reason, that counsel believes that this Court has de- 
cided an important question of law clearly contrary to 
the statute applicable thereto. 


Ciavve L. Dawson 


united States Cont of Appeals 


For raz Disrarcr or Conumanti@orates Court of Appeale 


For the 


Srerremper TERM, 1964, District of Columbia Circuit 


ED 


huy - 61951 


NS aoe Seep dLara 


CLERK 


Gzorcs F. Bewnerrt, 
Appellant 


Vv. 
Srewazt Upaxx, Secretary of Interior, et al, 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF OF THE APPELLANT 


Criaupe L. Dawson 
1049 Shoreham Bldg. 
Washington 5, D. C. 


Attorney for the Appellant 


WILSON - EPEs PRINTING Co. - RE 7-6002 - WASHINGTON 1. D. C. 


United States Cot of Appeals 


For tHe Districr or Corumsia Orrcuir 


Sertemper Term, 1961 
No. 16,580 


Georce F. Bennert, 
Appellant 
v. 


Srewarr Upatu, Secretary of Interior, et al., 
Appellees 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF OF THE APPELLANT 


The Appellant deems it necessary to file this Reply 
Brief in order to bring before the Court more clearly 
the points raised on appeal in this case by this Appel- 
lant. The decision in this case depends upon a statutory 
construction. On page 3 of the brief filed by the Appel- 
lees is quoted Title 5 Section 658 U.S. Code enacted on 
March 3, 1922, Ch. 116, 43 Stat. 470 which defines classi- 
fied civil service to include all persons who have been 
and may have been given a competitive status. 


Attention of the Court is directed that in the U.S. Code 
Annotated compiled in the year 1927 this statute is not 
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contained in the code, nor is it contained in the U.S. Code 
Annotated compiled in the year 1950, or the Cumulative 
Pocket Part compiled in the year 1960 for use during 
the year 1961. Furthermore, the U.S. Government Print- 
ing Office in the year 1960 printed a document known as 
the Civil Service Preference Retirement and Salary 
Classification Laws which was compiled by Gilman G. 
Udell, Superintendent, Document Room, House of Repre- 
sentatives. While this document contains all of the laws 
relating to the Civil Service Commission and to civil 
service employees, it does not contain the statute of 
March 27, 1922 which is the only statute which provides 
that in order to be in the classified civil service the em- 
ployee must have a competitive status. Under the pro- 
visions of the Classification Act of March 4, 1923 Title 5 
Section 661 et seq. counsel for the Appellant finds no 
provision that in order to be in the classified civil service 
the employee must have a competitive status. The Classi- 
fication Act of 1923 was repealed by the Classification Act 
of October 28, 1949. Counsel for the Appellant is unable 
to find any provision in this Classification Act which 
requires a classified civil service employee to have a com- 
petitive status. The omission from the statutes of the 
Act of March 27, 1922 requiring a competitive status in 
the subsequent Acts of Congress, and the failure to in- 
clude it as part of the laws relating to Civil Service after 
the Classification Act of March 1923 setting forth the 
first Classification Act which Act was repealed by the 
Classification Act of October 28, 1949, and the fact that 
under either Classification Act is the statute of March 
27, 1922 referred to in any way, repeals at least by im- 
plication the provisions of this statute otherwise it would 
have been included in the U.S. Code Annotated and 
would have been contained in the compilation of the 
Classifications Acts compiled by the Superintendent of 
Document Room, House of Representatives which was 
printed in the year 1960. 
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The Classification Act of October 28, 1949 only ex- 
empted from the classified temporary employees as 
follows: 


“(28) Emergency or seasonal employees whose 
employment is of uncertain or purely temporary 
duration, or who are employed for brief periods at 
intervals.” 

The Appellant in this case was not a temporary em- 
ployee exempted by this Classification Act. He was 
given a classified status, and nowhere in this Act was 
it required that he have a competitive status. The Ap- 
pellees, the Appellant insists, are predicating their case 
solely upon the ground that the Appellant had to have a 
competitive status. The Classification Act does not re- 
quire it, and did not require it at the time of appellant’s 
discharge, and any regulation of the Civil Service re- 
quiring a competitive status is contrary to the provisions 
of the Classification Act of October 28, 1949. 


If the Appellant was in the classified civil service, he 
could only be separated from his job position in accord- 
ance with Title 5 Section 652 of the U.S. Code. It is 
admitted that he was not so separated. There was no 
compliance with the provisions of this statute in sepa- 
rating him. 


The Appellees attempt to make a point that the Ap- 
pellant is guilty of laches. The issue of laches is a 
question of fact, and since there was no hearing below 
on this question, this issue was never determined by the 
Court. Attention is, however, directed that there was 
before the Court the affidavit of the Appellant set forth 
on pages 11 to 13 of the Joint Appendix relative to the 
interviews the Appellant had with officials of the National 
Park Service who informed him that if the charges that 
had been filed against the employees were sustained he 
would be reinstated. Therefore, as stated above, the 
issue of laches is for the determination of the Court 
below should this case be reversed. 


4 
CONCLUSION 


It is submitted that after full consideration of this case, 
that the judgment of the Court below should be reversed 
and this cause remanded to the District Court with 
instructions to proceed in accordance with the views of 
this Court. 


Respectfully submitted, 


Ciauve L. Dawson 
1049 Shoreham Bldg. 
Washington 5, D. C. 


Attorney for the Appellant 


